





























COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING
In the Matter of Exergen Corporation, FIFRA-01-2012-0066

raising any affirmative defense(s) shall be construed as a request for a hearing. Failure to deny
any of the factual allegations in this Complaint will constitute an admission of the undenied
allegations. The original and one copy of the Answer, as well as a copy of all other documents
that Respondent files in this action, must be sent to:
Wanda I. Santiago
Regional Hearing Clerk
U.S. Environmental Protection Agency — Region 1
5 Post Office Square, Suite 100 (ORA 18-1)
Boston, Massachusetts 02109-3912
37. Respondent should also send a copy of the Answer, as well as a copy of all other
documents that Respondent files in this action to Hugh W. Martinez, the attorney assigned to
represent EPA and designated to receive service on behalf of Complainant in this matter at:
Hugh W. Martinez, Senior Enforcement Counsel
U.S. Environmental Protection Agency — Region 1
5 Post Office Square, Suite 100 (OES 04-3)
Boston, MA 02109-3912
Phone: (617) 918-1867
Fax: (617) 918-0867
38. The hearing that will be held upon Respondent’s request will be conducted in accordance

with the Administrative Procedure Act (5 U.S.C. §§ 551 et seq.) and the Consolidated Rules.

39. If Respondent fails to file a written Answer within thirty (30) days of the service of this

Complaint, pursuant to 40 C.F.R § 22.17(a), Respondent may be found in default which

constitutes an admission of all the facts alleged in this Complaint, a waiver of the right to a

hearing, and assessment of the above-cited penalties without further proceedings.
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COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING
In the Matter of Exergen Corporation, FIFRA-01-2012-0066

INFORMAL SETTLEMENT CONFERENCE

40. Whether or not Respondent requests a hearing, Respondent may confer informally with
EPA to discuss the facts of this case, or the proposed penalties, and/or the possibility of
settlement. EPA has the authority to modify the amount of the proposed penalty, where
appropriate, to reflect any settlement reached with Respondent in an informal conference. The
terms of such an agreement would be embodied in a Consent Agreement and Final Order. A
Consent Agreement and Final Order, signed by Complainant and Respondent, would be binding
as to all terms and conditions specified therein. Any requests for an informal conference, and
any other questions that Respondent may have regarding this Complaint, should be directed to
EPA legal counsel, Hugh W. Martinez, using the contact information provided herein.

41. A request for an informal settlement conference does not extend any deadline in this
proceeding, including the thirty (30) day period for the submission of a written Answer to this
Complaint.

42. If Respondent has any questions concerning the settlement process, or wishes to arrange

for an informal conference, Respondent should contact Hugh W. Martinez at (617) 918-1867.

\JW % &{7”)/\ Date: ] II Z)’! (2

Joanna B. Jerison, Legal Enforcement Manager
Office of Environmental Stewardship
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COMPLAINT AND NOTICE OF OPPORTUNITY FOR HEARING

In the Matter of Exergen Corporation, FIFRA-01-2012-0066

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Complaint and Notice of Opportunity for Hearing was
delivered in the following manner to the addresses listed below:

Original and One Copy by Wanda I. Santiago
Hand Delivery to: Regional Hearing Clerk

Environmental Protection Agency

5 Post Office Square, Suite 100 (ORA 18-1)

Boston, MA 02109-3912

One Copy by Certified Mail,
Return Receipt Requested, to: James G. Votaw, Esquire

Signed:

Manatt, Phelps & Phillips, LLP
Counsel for Exergen Corporation
700 12™ Street, N.W., Suite 1100
Washington, D.C. 20005

enipr Enforcement Counsel
ironmental Stewardship

U.S. Environmental Protection Agency — Region 1
5 Post Office Square, Suite 100 (OES 04-3)
Boston, MA 02109-3912

Phone: (617)918-1867

Fax: (617) 918-0867

martinez.hugh@epa.gov
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